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Copyright law in the United States is founded on the Constitutional goal of 
òpromot[ing] the Progress of Science and useful Artsó by providing exclusive rights to 
creators.  Protection by copyright law giv es creators incentives to produce new works 
and distribute them to the public.  In doing so, the law strikes a number of important 
balances in delineating what can be protected and what cannot, determining what uses 
are permitted without a license, and est ablishing appropriate enforcement mechanisms 
to combat piracy, so that all stakeholders benefit from the protection afforded by 
copyright.   

A 2012 Commerce Department economic study showed that intellectual -property -
intensive industries account for tens o f millions of jobs and several trillion dollars of 
our GDP.  Among these, copyright -intensive industries contributed 5.1 million jobs and 
grew by 46.3 percent between 1990 and 2011, outpacing other IP -intensive industries 
as well non -IP-intensive ones.  Th is vital contribution is a tribute to the Foundersõ 
vision in providing for the protection of creative works.  

The reasons to protect creative works go well beyond the economic benefit.  Americaõs 
writers, musicians, filmmakers, photographers, sculptors and  other creators make up 
the lifeblood of our culture, build new stores of knowledge, and shape how we see 
ourselves ñand how the world sees us as well.   Their influence extends beyond our 
borders; our copyrighted works weave a compelling narrative of the op portunity and 
possibility of America, and continue to be at the forefront of the global creative 
marketplace.  We must continue to nurture such extraordinary creative resources.   

The goals of our national copyright policy and our global Internet policies can and 
should work in tandem.  United States Internet policy has avoided fragmented and 
prescriptive rules that frustrate innovation and undermine consumer trust.  The 
United States, in collaboration with other stakeholders around the world, suppor ts a 
model of Internet governance that facilitates transparency, promotes cooperation, and 
strengthens multistakeholder governance, allowing innovation to flourish while 
building trust and protecting other important rights and interests.  Although copyright 
laws are territorial and U.S. copyright policy is designed to fit circumstances in the 
United States, online distribution and debates are global.  The United States can 
demonstrate that our copyright framework provides strong and effective protection, 
balanced by exceptions that enable uses of copyrighted works in the public interest 
and supported by appropriate enforcement mechanisms in the digital environment, 
while it safeguards cybersecurity, privacy, and freedom of expression.   

In April 2010, then -Secretary of Commerce Gary Locke launched the Internet Policy 
Task Force (IPTF), which brings together the technical, policy, trade, economic, and 
legal expertise of many Commerce bureaus, including the United States Patent and 
Trademark Office (USPTO), the N ational Telecommunications and Information 
Administration (NTIA), the International Trade Administration (ITA), the National 
Institute of Standards and Technology (NIST), and the Economic and Statistics 
Administration (ESA).  Together, these bureaus have w orked in the IPTF to identify 
leading public policy and operational challenges in the digital economy.  In turn, the 
IPTF has developed approaches to strengthen protections for consumer data privacy, 
enhance cybersecurity practices, safeguard the global fr ee flow of information, and 
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ensure balanced and meaningful protection for intellectual property while preserving 
the dynamic innovation and growth that have made the Internet and digital technology 
so important to our economy and society.  The paper that f ollows is the latest result of 
these cross -agency and multistakeholder discussions.   

Each of the bureaus of the IPTF offers an important institutional perspective in 
examining the impact of intellectual property on the U.S. economy.  USPTO, as the 
principa l advisor to the President on intellectual property policy, has played an 
important role in the formulation of copyright policy for the Internet for over two 
decades.  NTIA, in its role as principal advisor to the President on telecommunications 
and inform ation policies, has worked closely with stakeholders and other parts of 
government on the full range of online innovation issues.  ITA plays an important role 
both in promoting the importance of intellectual property protection to U.S. consumers 
and busine sses domestically and internationally, and in protecting the flow of data 
across borders as an instrument of international commerce.  ESA provides the rigorous 
economic understanding of the impact that copyright has on the U.S. economy.  And 
NISTõs work on standards generates the basic research that often results in productive 
uses for intellectual property and benefits to consumers and offers a proven model of 
multistakeholder governance.  

Ensuring that copyright policy provides strong incentives for creati vity, while 
promoting innovation in the digital economy, is a critical and challenging task.  In 
developing this paper, the IPTF led by PTO and NTIA held more than a dozen listening 
sessions with interested stakeholders, convened a symposium, received hund reds of 
public comments, and submitted comments to other agencies on relevant topics.  This 
input has been invaluable to the thinking of the IPTF, and I look forward to the 
continued involvement of all stakeholders as discussion moves forward.  As the Nati on 
embarks on a fresh debate about how best to strike the copyright balance, this Green 
Paper is an important contribution.   

 

Penny Pritzker  
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Copyright protection is a foundation for creative services and products that help to 
drive much of the U.S. economy.  Creative works protected by copyright also enrich our 
culture and lives in unquantifiable ways.  Digital distribution and a proliferation of 
consumer -friendly devices have given American consumers more choices than ever in 
how they access and enjoy copyrighted works.  

Copyright law has always adapted to technological change, from its origin in response 
to the development of the printing pres s, through the revolution of broadcasting via 
radio and television, and now the transformation of creative works into digital formats 
available all over the world via the Internet.  In 1998, Congress amended the Copyright 
Act to address issues raised by a rapidly developing Internet by updating rights, 
exceptions, and enforcement mechanisms through the Digital Millennium Copyright 
Act (DMCA).  Fifteen years after the DMCAõs passage, we face a renewed challenge to 
assure that copyright law continues to strik e the right balance between protecting 
creative works and maintaining the benefits of the free flow of information.   

Digital technology and networks have had a profound effect on how copyrighted works 
are delivered to the public.  The tools available in t he digital environment have 
changed the nature of what creators are able to produce and how they share their 
works with the public, and the ways the public can access that content and interact 
with it.  Individuals can now access creative works through an increasing variety of 
legitimate online platforms.  Improvements can be made to promote further 
development of distribution platforms and business models that can reward content 
creation and use, and to amplify the Internetõs power to ease licensing transactions,  

At the same time, there cannot be meaningful protection without enforcement of 
rights.  There is no single solution to the problems of online infringement.  Rather, it 
takes a combination of approaches, including not only legal mechanisms, but als o 
technology, public education, and collaborative efforts among stakeholders.  A number 
of these approaches have been developed in recent years and this report discusses 
several that we believe hold great promise.  In shaping or refining enforcement tools,  it 
is critical to safeguard the benefits that robust information flows have on innovation, 
knowledge, and public discourse.   

Digital copyright issues have long been the subject of passionate debate in Congress, 
the courts, the press, and the marketplace.   The vigor of this debate reflects the 
economic, social, and political importance of copyright policy as well as the complexity 
of the underlying legal, economic, and technical questions.   

It is time to assess whether the current balance of rights, excep tions and 
responsibilities ð crafted, for the most part, before the rapid advances in computing 
and networking of the past two decades ð is still working for creators, rights holders, 
service providers, and consumers.   The Internet must continue to support  a legitimate 
market for copyrighted works as well as provide a platform for innovation and the 
introduction of new and dynamic services that drive digital commerce.   And we must 
ensure that free expression, respect for consumer privacy, and cybersecurity are 
preserved in the online environment.  The government can promote progress as a 
convener of the many stakeholder groups ð including creators, industry, and 
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consumers ð that share an interest in maintaining an appropriate balance within the 
copyright sys tem.  NTIA has been engaged in this type of process related to issues 
identified in its prior paper 

, and the multistakeholder model is the broad 
foundation of our ap proach to policy issues in the Internet context.   This same 
approach was reflected in the Departmentõs paper, 

The Department of Commerce is uniquely positioned to provide continued leadership 
and to work with others inside and outside government to consider these issues.  As 
early as 1993, the White House formed the Information Infrastructure Task Force, 
chaired by then -Secretary of Commerce Ron Brown, to develop telecommunications 
and information policies  that would promote development of the Internet.  As part of 
that process, a working group on intellectual property rights examined the protection 
of creative works online and made recommendations to update the U.S. copyright law 
for the Internet age in it s 1995 report, 

.  Many of the recommendations from that report were 
subsequently enacted in legislation.  

Nearly 20 years later, the valuable works of our creative industries have fueled the 
growth of digital commerce and new distribution platforms and services, and these 
new distribution platforms and services have in turn transformed our creative 
industries.  The Department of Commerce ð led by the USPTO and NTIA ð has a vision 
of a digital f uture in which the relationship among digital technology, the Internet, and 
creative industries becomes increasingly symbiotic: in which the rights of creators and 
copyright owners are appropriately protected; creative industries continue to make 
their sub stantial contributions to the Nationõs economic competitiveness; online 
service providers continue to expand the variety and quality of their offerings; 
technological innovation continues to thrive; and consumers have access to the 
broadest possible range of creative content.  We believe these goals are compatible and 
can be achieved together.  

This  
provides a lens through which to assess current policy related to copyright and the 
Internet, identifying important issues that are being addressed by the courts and those 
that are ripe for further discussion and development of solutions.  We hope the iss ues 
and findings discussed in this paper can serve as a reference for stakeholders, a 
blueprint for further action, and a beacon for U.S. leadership in the global copyright 
debates.  To contribute further to the Administrationõs development of copyright 
po licy, the paper identifies a number of topics on which we will solicit further public 
comment.  

This paper reflects the hard work of the Departmentõs Internet Policy Task Force 
spanning several years.  We acknowledge Shira Perlmutter, Garrett Levin, Molly T orsen 
Stech, and Ann Chaitovitz at USPTO, for their role as principal drafters, as well as John 
Morris, Aaron Burstein, Jade Nester, and Ashley Heineman at NTIA for their many 
valuable contributions.  Numerous others throughout the Department of Commerce 
assisted in the initial listening sessions and the 2010 symposium that began this 
process, and provided valuable input to get to this final product.   
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The Task Forceõs analyses recognize a continued set of challenges presented by rapidly 
changing technology  and market conditions.  The challenges are significant, but the 
economic and cultural opportunities are limited only by our collective will and 
imagination.  To realize these opportunities, we will need continued productive 
engagement from all stakeholder s. 

 

Cameron F. Kerry  
General Counsel  
 
Teresa Stanek Rea  
Acting Under Secretary of Commerce for Intellectual Property and Acting Director of 
the USPTO 

Lawrence E. Strickling  
Assistant Secretary of Commerce for Communications and Information  
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Copyright law õs history is one of continuous evolution in the face of technological 
change .  But arguably no prior technological change has impacted copyright with a 
magnitude comparable to the development of the Internet.  Never before has there 
been such widespread and immediate access to such a broad array of creative works;  
never before have content creators ð ranging from individuals to large corporations ð 
been able to reach a global audience so effortlessly and inexpensively; and  never 
before has it been possible for members of the public to create , transform  or  distribut e 
multiple  perfect copies of works seamlessly, without regard to  national borders.  

How to retain a meaningful copyright system that continues to drive the production of 
creative works  while at the same time preserving the innovative power of the Internet 
and the  free flow of information are questions at the forefront of todayõs policy  
debate .  As a broadening array of creators continue to express themselves and share 
their valuable works with the world , and a s the Internet continues to grow in 
economic, social and cultural relevance , the importance of these questions will only be 
heightened.  

The industries that rely on copyright are today an integral part of the U.S. economy, 
accounting for millions of jobs and contributing billions of dollars to the G.D.P.  
Moreover, the creative content they produce contributes to the development of the 
broader Internet economy, spurring the creati on and adoption of innovative 
distr ibution technologies.   Not only do the se industries  make important economic 
contributions, they are at the core  of our cultural expression and heritage.  It is no 
exaggeration to say that U.S.  music, movies, television shows, computer software, 
games, writ ings and works of art have changed the world.     

At the same time, t he Internet and other networked information technologies have 
transformed virtually all aspects of our lives, including the market for copyrighted 
works.  Consumers are accessing more and more creative content of all kinds on the 
Internet in a wide variety of formats ; creators of all sizes can reach a broad audience 
without going through traditional intermediaries;  and the growth of online services has 
been nothing short of remarkable.  Some of the technological developments that have 
fostered this exciting diversity , however,  have also given rise to new methods of mass  
infringement.  Addressing this problem is vital to maintaining meaningful incentives 
for producing creative works, ensur ing a level playing field for legitimate services, and 
promoting  the broadest offerings of online content.  All stakeholders, from creators  to 
intermediaries to consumers , have an interest in ensuring a healthy online ecosystem .  
The fundamental question i s how best to achi eve that end . 

Some would argue  that copyright  protection  and the free flow of information are 
inextricably at odds ñthat copyright enforcement will diminish the innovative 
information -disseminating power of the Internet , or that policies promoting the free 
flow of information will lead to the downfall of copyright.  Such a pessimistic view is 
unwarranted.  The ultimate goal is  to  find, as then -Secretary of Commerce Gary Locke 
explained, òthe sweet spot on Internet policy ð one that ensures  the Internet remains 
an engine of creativity and innovation; and a place where we do a better job protecting 
against piracy of copyrighted works.ó  Effective and balanced copyright protection 
need not be  antithetical to the free flow of information , nor need encouraging th e free 
flow of information undermine copyright.  In fact, as the Supreme Court has 
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recognized, òthe Framers intended copyright itself to be the engine of free 
expression.ó1       

In 2010 , the Secretary of Commerce created the Internet Policy Task  Force (Task Force) 
to provide policy coordination across the Department of Commerce, and to conduct  
initially a comprehensive review of privacy policy , copyright , global free flow of 
information , and cybersecurity , and their respective relationships to innovation in the 
Internet economy.  To advance the dual public policy imperative of òcombat [ing ] online 
copyright infringement more effectively and sustain [ing ] innovative uses of 
information and information technology, ó the Task Force launched a dialogue to 
contribute to Administration -wide policy positions and to further a global consensus 
on fostering creativity and innovation online. 2  In 2010, the Task Force  held listening 
sessions with a wide range of stakeholders to understand the current major questions 
related to online copyright protection as well as the broader impact on innovation in 
the Internet economy.  The Task Force  then convened a public meeting on July 1, 2010, 
to further explore these issues. 3  Subsequently, the Task Force published a Notice of 
Inquiry (NOI) and received several hundred submissions in response .4   

The Task Force  has closely followed the developments that have taken place since that 
time, including proposed legislation on online enforcement tools ; negotiations of 
voluntary agreements between various types of intermediaries and content owners ; 
and studies, inquiries and rulemakings by the U.S. Copyright Office of the Library of 
Congress .  Additional input was obtained through reviewing the submissions made to 
the Office of the Intellectual Property Enforcement Coordinator ( IPEC) in connection 
with the 2013 Joint Strategic Plan for Intellectual Property Enforcement. 5 

Through this pr ocess, the Task Force has sought to understand stakeholdersõ 
experiences, the benefits and shortcomings of existing law, and the various initiatives 
that have been implemented or proposed to address online  copyright  issues .  NOI 
respondents and symposium participants focused on numerous topics , including : (1) 
the levels and impact of online copyright infringement; (2) emerging services and 
business models, both legal and illegal; (3) intermediary roles, responsibilities , and 
protections ; and (4) issues involved in online protection efforts, including experiences 
with notice and takedown under the Digital Millennium Copyright Act (DMCA), and the 
problem of repeat infringers.   

                                            
1 . , 471 U.S. 539, 558 (1985).  

2 The Task Force dialogue on online copyright issues, led by the United States Patent and Trademark 
Office (USPTO) and the National Telecommunications and Information Administration (NTIA), has closely 
consulted with the Office of the Intellectual Property Enforcement Coordinator (IPEC) in the Office of 
Management and Budget, and other components of the Executive Office of the President.  

3 USPTO & NTIA, Copyright Policy, Creativity, and Innovation in the  Internet Economy, 75 Fed. Reg. 33577 
(June 14, 2010).  An agenda from the symposium is available at http://www.ntia.doc. gov/  legacy / Internet
PolicyTaskForce/copyright/CopyrightSymposiumProgram.pdf .  

4 USPTO & NTIA, Copyright Policy, Creativity, and Innovation in the Internet Economy, 75 Fed. Reg. 72790 
(November 26, 2010).  The comments are available at http://ssl.ntia. doc.gov/comments/100910448 -0448 -
01/ .  

5 IPEC, Request of the U.S. Intellectual Property Enforcement Coordinator for Public Comments: 
Development of the Joint Strategi c Plan on Intellectual Property Enforcement , 77 Fed. Reg. 42765 (July 20, 
2012).  

http://www.ntia.doc.gov/legacy/InternetPolicyTaskForce/copyright/CopyrightSymposiumProgram.pdf
http://www.ntia.doc.gov/legacy/InternetPolicyTaskForce/copyright/CopyrightSymposiumProgram.pdf
http://ssl.ntia.doc.gov/comments/100910448-0448-01/
http://ssl.ntia.doc.gov/comments/100910448-0448-01/
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The Task Force  has taken into account the views expr essed in the public meeting, 
submitted comments, and listening sessions, and  is now  issuing this paper to 
stimulate further public discussion on a number of specific topics  that were either 
raised through those avenues or that have emerged subsequently .  The paper does not 
purport to provide an exhaustive catalog of all issues relating to copyright in the 
online environment, 6 but outlines the major issues that are making their way through 
the courts,  merit further attention, or require solutions.  With respect to those issues 
not currently being addressed  elsewhere , the paper  proposes  next steps ñsome 
involving potential legislative changes, but many based on voluntary private sector 
initiatives .   

The Task Forceõs recommendations fall into three broad categories  and can be 
summarized as follows : 

1) Updating the balance of  rights and exceptions . 

a) The Task Force urges Congress to better rationalize the public 
performance right for sound recordings.  We reiterate the 
Administrationõs support  for  extending the right to cover broadcasting, 
and urge that any  reassessment of  the appropriateness of different rate -
setting standards for different types of digital music services  take into 
account the impact on creators and right holders as well as on dif ferent 
types of services ; 

b) The Task Force will solicit public comment and convene roundtables on 
issues related to the creation of remixes and the first sale doctrine in the 
digital environment; and  

c) The Task Force  will support and provide input to the Copyr ight Office as 
it moves forward with its work on updating the library exception in 
Section 108 and examining the issues of orphan works and mass 
digitization.  

2) Assessing and improving enforcement tools to combat online infringement  
and  pro mote  the growth of legitimate services  while  preserv ing  the essential 
functioning of the Internet . 

a) The Task Force  repeats the Administrationõs prior call for  Congress to  
enact legislation adopting the same range of penalties for criminal 
streaming of copyrighte d works  to the public  as now exist s for criminal 
reproduction and distribution ; 

b) The Task Force will s olicit public comment and convene roundtables 
regarding the application of statutory damages in the context of 
individual file -sharers and secondary liabil ity for large -scale online 
infringement;  

c) The Task Force will e stablish a multi -stakeholder dialogue on how to 
improve the operation of the DMCAõs notice and takedown system; 

                                            
6 We do not address various broader or newly emerging topics, among them: the term of copyright 
protection; jurisdiction and choice of law issues; implied license; the scope o f statutory licenses for cable 
and satellite retransmissions; certain limitations and exceptions not specific to the Internet environment; 
and the copyright implications of data mining and 3D printing.  
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d) The Task Force  support s the Copyright Officeõs improvement of the 
DMCA database of  designated agents , as well as  its examination of 
possibl e small claims procedures that can assist individual creators and 
SMEs in enforcing their rights online;  

e) The Task Force  support s and encourages the development of  appropriate  
voluntary private sector initiatives to improve online enforcement, and 
will monitor and evaluate the effectiveness of such initiatives  to 
determine whether additional action should be considered ; and  

f)  The Task Force encourages enhancing public education a nd outreach 
efforts to inform consumers about both rights and exceptions and to 
encourage the use of legitimate online services . 

3) Realizing the potential of the Internet as a legitimate marketplace for 
copyrighted works  and as a vehicle for streamlining licensing.   

a) The Task Force will provide input into  any Congressional review of music 
licensing, particularly with respect to  the mechanical license for musical 
compositions;  

b) The Task Force  support s the Copyright Officeõs work in improving the 
registration and recordation systems and support s the provision of 
enhanced incentives for using these systems;  and  

c) The Task Force will solicit public comment and convene roundtables 
regarding an appropriate ro le for the government , if any,  to help to 
improve the online licensing environment.  

As the Task Force continues to examine these policy areas, it will coordinate its efforts 
closely with other key government actors, including  the IPEC and the U.S. Copyright 
Office .  The IPECõs work to promote voluntary best practices  and the Copyright Officeõs 
various studies and comment processes are referred to throughout  this paper.  

Section I of the paper provides an overview of the intersection of copyright and the 
Internet, noting the tremendous opportunities and challenges that have arisen over the 
past decades.  Section II outlines efforts to maintain an appropriate balance in 
copyright law, as rights and exceptions continue to be updated in response to 
technological change.  It describes the major ways in which the law has been amended 
to address digital developments, and i dentifies areas where it may be appropriate to 
consider additional changes. Section III  addresses how rights can be meaningfully 
enforc ed in the digital environment  while ensuring that the Internet remains a robust 
platform for innovation , a diversity of b usiness models,  and economic growth .  It 
outlines existing civil and criminal enforcement mechanisms, describes gaps or 
shortcomings as well as efforts that have been made to address them, and calls for 
solutions to be found.  Section IV  examines the state  of licensing in the online 
marketplace, notes areas where there are improvements to be made, and proposes 
some steps that the government might take to further the private sectorõs efforts. 
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Copyright law grants exclusive rights to authors in order to encourage the production 
of creative works , to the benefit of society as a whole. 7  These exclusive rights are 
balanced by a range of limitations and exceptions that permit some uses of 
copyright ed works without the need for authorization .8  Copyright has been a vital 
contributor to U.S. cultural and economic development for more than two hundred 
years, fostering the production and dissemination of the valuable expression that has 
put America at t he forefront of the global creative marketplace. 9   

ò[N]othing is more important to American prosperity than jumpstarting our engine of 
innovation.ó10  Both American creativity  and the Internet economy are at the heart of 
that engine, and the relationship between the two has motivated the Department of 
Commerceõs inquiry into this issue.  The industries that rely on copyright law are today 
an integral part of our economy, accoun ting for 5.1 million U.S. jobs in 2010 ña figure 
that has grown dramatically over the past two decades. 11  In that same year, these 
industries contributed  4.4 percent of U.S. GDP, or approximately $641 billion. 12  And  
the demand for content produce d by our creators  contributes to the development of 
the broader Internet economy, spurring the creation and adoption of innovative 
distribution technologies. 13   

As copyright continues to grow in importance, the parallel rise of digital technolog ies 
has presented new opportunities, as well as a host of complex issues.  Governments, 
including their judicial branches, along with  private sector  interests  around the world 

                                            
7 , 306 U.S. 30, 36 (1939).  The òultimate aim is, by this incentive, to 
stimulate artistic creativity for the general public good.ó  , 422 U.S. 
151, 156 (1975).  

8 In some contexts, limitations and exceptions may be consti tutionally required.  , 
, 537 U.S. 186, 219 (2003) (òIn addition to spurring the creation and publication of new 

expression, copyright law contains built -in First Amendment accommodations,ó including the 
idea/expression dichotomy  and fair use).

9 As President Obama has noted, òOur single greatest asset is the innovation and the ingenuity and 
creativity of the American people.  It is essential to our prosperity and it will only become more so in this 
century.ó  Remarks by the President at the Export -Import Bankõs Annual Conference (Mar. 11, 2010), 

http://www.whitehouse.gov/omb/intellectualproperty/quotes/ .    

10 Remarks by Gary Locke, Secretary of Commerce, at the Internet Policy Task Force Symposium on 
Copyright Policy, Creativity, and Innovation in the Internet Economy (July 1, 2010),  http ://
 www.commerce.gov/ news/ secretary -speeches/2010/07/01/remarks -copyright -policy -internet -economy -

symposium . 

11 Economics and Statistics Administration and the USPTO, Intellectual Prop erty and the U.S. Economy: 
Industries in Focus at 39 -42 (March 2012),  http://www.uspto.gov/ news/ publications/ IP_
Report_March_2012.pdf .  When indirect employment in the supply chain supported by these copyright -
intensive industries is included, the figure rises to nearly 7.6 million.   at 43 -44. 

12  at 45.  

13 The economic growth of the Internet òwould not exist without equally strong creative content produced 
by Americaõs authors, artists, and other creative workers.ó  Remarks by Lawrence Strickling, Assistant 
Secretary of Commerce for Communications and Infor mation, Internet Policy Task Force Symposium on 
Copyright Policy, Creativity, and Innovation in the Internet Economy (July 1, 2010),   http ://
 www. ntia.doc. gov/ speechestestimony/2010/opening -remarks -lawrence -e-strickling -assistant -secretary -
com merce -communic -0. 

http://www.whitehouse.gov/omb/intellectualproperty/quotes/
http://www.commerce.gov/news/secretary-speeches/2010/07/01/remarks-copyright-policy-internet-economy-symposium
http://www.commerce.gov/news/secretary-speeches/2010/07/01/remarks-copyright-policy-internet-economy-symposium
http://www.commerce.gov/news/secretary-speeches/2010/07/01/remarks-copyright-policy-internet-economy-symposium
http://www.uspto.gov/news/publications/IP_Report_March_2012.pdf
http://www.uspto.gov/news/publications/IP_Report_March_2012.pdf
http://www.ntia.doc.gov/speechestestimony/2010/opening-remarks-lawrence-e-strickling-assistant-secretary-commerce-communic-0
http://www.ntia.doc.gov/speechestestimony/2010/opening-remarks-lawrence-e-strickling-assistant-secretary-commerce-communic-0
http://www.ntia.doc.gov/speechestestimony/2010/opening-remarks-lawrence-e-strickling-assistant-secretary-commerce-communic-0
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have been grappling with these issues for over twenty years.  Their efforts represent 
the continua tion of a long process; the history of copyright is integrally entwined with 
and has always been shaped by technological change.   

The impetus for the first copyright laws was the revolutionary technology of the 
printing press. 14  In the course of the 20th century, copyright confronted new 
technologies ranging from player piano rolls ,15

 

to motion pictures, television and 
radio, 16 to photocopy machines ,17 computers 18 and VCRs.19  Each of these developments 
provoked great anxiety as to the continued viability of copyright, 20 and led to various 
statutory amendment s.  The development of the Internet is the current iteration of this 
evolution ary  processñone that is both necessary and healthy for a vital copyright 
system.  We are again in the midst of vigorous debate about the proper boundaries of 
copyright protection and enforcement.   

Despite this history, it must be acknowledged that digital te chnolog ies have presented 
challenges ð as well as opportunities ð of an unprecedented magnitude, and at an 
unprecedented pace.  Never before has it been possible for individuals to create and 
disseminate multiple perfect copies of works virtually instantan eously and essentially 
cost -free.  Moreover, a rich and expanding repertoire of content can be made available 
anywhere there is access to the Internet , bypassing the historical limits of national 
borders.     

In the early days of public use of the Internet , these developments were already on the 
horizon.  At that time, questions were even raised about the extent to which the 
Internet should be subject to any legal regulation, including copyright law. 21  In 1995, 
the Clinton Administrationõs Intellectual Property Working Group issued a report on 

22  The Report
                                            
14 WILLIAM F. PATRY, 1 PATRY ON COPYRIGHT § 1.5 (2012).  

15 209 U.S. 1 (1908).  

16 , , 222 U.S. 55, 62 -63 (1911); 
, 5 F.2d 411, 411 -12 (6th Cir. 1925).  

17 , , 487 F.2d 1345 (Ct. Cl. 1973).  

18  Final Report of the National Commission on New Technological Uses of Copyrighted Works, 1 -2 
(1978).   

19 , , 464 U.S. 417 (1984).

20 John Phillip Sousa, , 8 APPLETONõS MAG. 278  (1906); 
, TIME, May 1, 1972, at 62 (quoting leading copyright scholar Melville Nimmer  as saying òthe 

day may not be far off when no one need purchase booksó because of the use of the photocopier); Barbara 
A. Ringer, The Demonology of Copyright, R.R. Bowker Memorial Lecture (Oct. 24, 1974) . 

21 John Perry Barlow, 
, WIRED, Mar. 1994  http://www.wired.com/wired/archive/ 2.03/  economy.ideas.html . 

22 Intellectual Property and the National Information Infrastructure :  The  Report of the Working Group on 
Intellectual Property Rights  (Sept. 1995 ) (NII Report), a  http:// www. uspto. gov/ web/ off ices/

com/doc/ipnii/ipnii.pdf .  The NII Report dismissed the view of the Internet as a regulation -free zone as 
follows:  ò[A]ctivity on the Internet takes place neither in outer space nor in parallel, virtual locations.  
Satellite, broadcast, fax and telephone transmissions have not b een thought to be outside the jurisdiction 
of the nations from which or to which they are sent.  Computer network transmissions have no 
distinguishing characteristics warranting such otherworld treatment. Further, such a legal free -for -all 
would transform the [ Internet] into a veritable copyright Dodge City. As enticing as this concept may seem 
to some users, it would hardly encourage creators to enter its confines.ó   at 15.  

http://www.wired.com/wired/archive/2.03/economy.ideas.html
http://www.uspto.gov/web/offices/com/doc/ipnii/ipnii.pdf
http://www.uspto.gov/web/offices/com/doc/ipnii/ipnii.pdf


COPYRIGHT POLICY, CREATIVITY , AND INNOVATION IN THE DIGITAL  ECONOMY | 

 

described copyright law õs past adaptation to new technologies, identified the 
challenges of the digital environment , and made a number of recommendations for 
legislative changes. 23  But even this comprehensive report could not predict all of the 
issues that we face today.  As noted by the then -Assistant Secretary of Commerce and 
Commissioner of Patents and Trademarks:  

There is much that we do not ð and cannot ð know about how the 
(Internet) will develop. Technology is advancing at such an incredible 
pace that issues will certainly continue to arise in the future, perhaps 
demanding more comprehensive legislation. 24 

The pace of technological ch ange has only continued to increase since that early phase 
of legal analysis and adaptation.    

The flip side to the challenges presented by the Internet is the fact that it has enabled 
the creation of vibrant , innovative marketplace s of unprecedented scop e and 
convenience.  This potential was recognized as early as 1995, and is now being 
realized.    

Both within and outside of the traditional content publishing and distribution 
industries, a  wide range of exciting new models for the enjoyment of copyrighted  
works has emerged in recent years, some of which have achieved widespread 
consumer acceptance.  One striking development  has been what some have called the 
òdemocratization of publishingó ð the ability of individual authors, musicians, 
videographers, and other artists to publish directly to a global audience , regardless of 
whether they are seeking to make money or simply have their creations seen or heard .  
The online marketplace for copyrighted works is still, however, a work in progress.  It 
is not yet c lear which of these models will prove economically viable, and existing 
offerings are neither consistent  in catalog depth  nor seamless  for purposes of broad -
based licensing .  Additional work needs to be done to ensure that licensing can extend 
smoothly to the full range of content in all sectors and media, for users large and 
small, and across borders.  

Also on the horizon is the opportunity to streamline the process of licensing for both 
businesses and consumers, through the broader online availability of rights 
information, and the provision of automated, online platforms for contracts, payments 
and delivery.  This could permit more efficient development of new businesses and 
enable microlicensing potentially to the benefit of all.   

At the same time, piracy remains a formidable challenge. 25  Since the NII Report, the 

                                            
23 The NII Report recommendations included: creating a public performance right for sound recordings; 
amending the library exceptions to permit broader use of digital technology; permitting certain 
reproductions and distributions of works for the visually impaired; adjusting the requirements for 
criminal copyright infringement to addr ess large -scale infringement not motivated by profit; and 
providing legal protection for technological protection measures and copyright management information.  
Many of these changes were ultimately adopted in some form into U.S. law, as described below.  

24 Statement of Bruce A. Lehman, Assistant Secretary of Commerce and Commissioner of Patents and 
Trademarks on S. 1284 and H.R. 2441 before the Subcommittee on Courts and Intellectual Property, 
Committee on the Judiciary, United States House of Representati ves and the Committee on the Judiciary, 
United States Senate (Nov. 15, 1995 ). 

25 Use of the term òpiracyó in the context of copyright infringement traces back to the early development 
of the publishing industry in England.   Justin Hughes, 
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threat of rampant infringement over the Internet has not abated; 26 today, however, 
much of that infringement is taking place through technologies that were unforeseen 
in 19 95, particularly  peer -to -peer networks and cyberlockers.  While t he extent of the 
losses caused by online infringement is hard to calculate with certainty ,27 the 
proliferation of unlicensed sites and services making content available without 
restriction or payment impedes the growth of legitimate services. 28     

The time is ripe to take stock once again of the landscape for copyright in todayõs 
digital environment.  The issues to be examined include whether updates may be 
needed to the current balance of rights and exceptions; whether adequate  tools exist to 
allow rights to be meaningfully and appropriately enforced; and how the conditions for 
online licensing can best be improved.  Preserving copyright law is not an end in itself; 
our goal  is to ensure  th at  the Internet  remains both an engine of creativity and 
innovation and an environment where copyrighted works are  adequately  protected 
against  piracy.    By doing so, copyright can continue its role as  an òengine of free 
expression,ó29 a time -tested means t o promote the production and dissemination of 
creative works. 30   

The Task Force believes that the core principles of U.S. copyright law remain 
fundamentally sound .  Many updates have already been made to adapt to digital 
technology, and we describe them below.  The precise boundaries of these provisions 
will continue to evolve as the courts apply them to new factual contexts; where issues 
are making their way through the courts, and no definitive interpretation has emerged, 
further action may be unnecessary or premature.  Nevertheless , we have identified a 
number of areas where new solutions are needed or desirable.  As to each, the 
appropriate process and technique ma y differ. 31  This paper describes ongoing 

                                                                                                                                             
, 79 S. CAL. L. REV. 993, 1009 -10 (2006); ADRIAN JOHNS, THE 

NATURE OF THE BOOK 32 (1998); ADRIAN JOHNS, PIRACY:  THE INTELLECTUAL PROPERTY WARS FROM GUTENBERG TO GATES 
(2011).  

26   pp. 39 -78.  USPTO & NTIA, Inquiry  on  Copyright Policy, Creativity, and Innovation in the 
Internet Economy, 75 Fed. Reg. 61419, 61421 (Oct . 5, 2010).   

27 A number of industry studies have shown high estimated costs from piracy. , U.S. Governmen t 
Accountability Office, GAO -10-423, 

 21 (Apr. 2010 ).  Some of these estimates have been questioned, 
however, and the GAO has noted that òestimating the economic impact of IP infringements is extremely 
difficult. ó   at 15 .  The GAO Report states that there is not likely to be a one -to -one substitution between 
legitimate and pirated content, although some degree of substitution is general ly acknowledged.   at 17.  

28  at 19 (explaining that although difficult to quantify, òcounterfeiting and piracy is a sizeable problem, 
which affects consumer behavior and firmsõ incentives to innovateó). 

29 , 471 U.S. at 558.  

30 The constitu tional clause authorizing Congress to enact intellectual property laws, art. I. § 8, cl.  8, 
articulates its purpose as promoting the òProgress of Science and useful Arts.ó  When this clause was 
crafted, the term òscienceó was synonymous with òknowledgeó and òlearning,ó whereas òuseful Artsó 
referred to technological inventions.   EDWARD WALTERSCHEID, THE NATURE OF THE INTELLECTUAL PROPERTY 

CLAUSE 125 -26 (2002); Karl B. Lutz, 
, 32 J. PAT . OFF. SOCõY 83, 87 (1950).  To avoid confusion, this paper will refer to the 

constitutional goal of the copyright system as promoting progress in the òcreative arts.ó 

31 On the legislative side, the Register of Copyrights has recentl y called for a òcomprehensive reviewó of 
U.S. copyright law.  Maria A. Pallante, 

 (Mar. 4, 2013) (òManges Lectureó).  The Chairman of the House Judiciary Committee has launched 
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initiatives in some of these areas, and for others, either proposes a path for future 
work or seeks comments on the way forward.  Finding solutions can enable us  to 
continue fostering the valuable contributions that  a vibrant copyright ecosystem can 
provide to society as a whole.  

Finally, all of these developments take place within an international context.  The 
United States  is a signatory to a number of international copyright treaties  and trade 
agreements , which must be taken into account when considering revisions to U.S. 
law. 32  Moreover, m ost of the issues facing copyright law in the digital environment are 
not unique to the United States and are being considered in jurisdictions and forums 
around the world. 33  These debates and experiences can be useful resources and help 
inform our thinking.  Although copyright law s are territorial, th e Internet is inherently 
global ; an effective copyright system will therefore require close cooperation with 
other nations.   As w e continue to shape our copyright policy, the United States will 
continue  to provide  international leadership on these issues, promoting the 
importance of a transparent and inclusive process as well as the need to find an 
appropriate balance both within co pyright law and in its relationship to the core values 
of  free expression  and  privacy, while avoiding cybersecurity  risks .   

 

 

From its inception, c opyright law has balance d rights and exceptions  in the service of 
promoting the creative arts. 34  As the law is updated to accommodate technological 
change, this relationship requires ongoing adjustment.  This does not mean, of course, 
that every change in rights must give rise to a corresponding change  in exceptions, or 

It is also important to acknowledge that while an appropriate balance 

                                                                                                                                             
a serie s of hearings on such a review.  U.S. House of Representatives, Committee on the Judiciary , 

(Apr. 24, 2013) 
http://  judiciary. house. gov/ news/2013/ 04242013_2. html .  And the National Research Council of the 
National Academies recently released a report calling for more empirical research to be conducted on 
digital copyright issues to help inform the policy debates.  COPYRIGHT IN THE DIGITAL ERA: BUILDING 

EVIDENCE FOR POLICY 26 (2013) (Stephen A. Merrill &  William J. Raduchel, eds.) ,  http://www.
nap.edu/ catalog. php?record_id=14686  (òCopyright in the Digital Eraó). 

32 Berne Convention for the Protection of Literary and Artistic Works (1971); WIPO Copyright Treaty (WCT) 
(1996); WIPO Performances and Phonograms Treaty (WPPT) (1996) (together the WCT and WPPT are often 
referred to as the òWIPO Internet Treatiesó).  The United States is also a Member of the World Trade 
Organization and has undertaken obligations pursuant to the Agreement on Trade -Related Aspects of 
Intellectual Property Rights (TRIPS Agreement) (1994).  The United States has also entered into a number 
of bi lateral free trade agreements and plurilateral agreements that include copyright obligations.  

33 , World Economic Forum, 
 (2013), http://www3.weforum.org/docs/WEF_ GAC_ Copyright  Principles.

pdf ; UK IPO,  (2012),   http://
www. ipo.gov.uk/ response -2011 -copyright -final.pdf ; Ian Hargreaves, 

 (May 2011), http://www.ipo.gov.uk/ipreview -finalreport.pdf  
(òHargreaves Reportó); European Commission, 

, MEMO/12/950 (Dec. 5, 201 2), http://europa.eu/rapid/press -release_
MEMO-12-950_en.htm .  

34  note 30.  

http://judiciary.house.gov/news/2013/04242013_2.html
http://www.nap.edu/catalog.php?record_id=14686
http://www.nap.edu/catalog.php?record_id=14686
http://www3.weforum.org/docs/WEF_GAC_CopyrightPrinciples.pdf
http://www3.weforum.org/docs/WEF_GAC_CopyrightPrinciples.pdf
http://www.ipo.gov.uk/response-2011-copyright-final.pdf
http://www.ipo.gov.uk/response-2011-copyright-final.pdf
http://www.ipo.gov.uk/ipreview-finalreport.pdf
http://europa.eu/rapid/press-release_MEMO-12-950_en.htm
http://europa.eu/rapid/press-release_MEMO-12-950_en.htm
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remains the goal, there can never be such a thing as a perfect equilibrium  in a complex, 
dynamic system , and the process of calibration will never be comp lete .   

Since the mid -1990s, the rights and exceptions in U.S. and international copyright law 
have been amended several times to respond to digital technologies. 35  This Section will 
describe these adaptations, many of which are still in the process of judicial 
interpretation, and discuss additional ones that have more recently been proposed for 
consideration.   

 

In the U nited States , the most notable adjustments to copyright rights in the digi tal 
space have been the creation of a digital performance right for sound recordings;  the 
application of the reproduction right to temporary digital copies; and the 
establishment of legal regimes regarding technological adjuncts to copyright, namely 
techn ol ogical protection measures ( TPMs) and rights management information ( RMI).  
At the international level, there has also been explicit recognition of a òmaking 
availableó rightñi.e., the right to control making works available on demand to 
members of the p ublic.  Each of these adjustments represent ed an attempt to ensure 
that copyright owners retain the ability to exploit their rights effectively in the digital 
environment.   

 

Sound recordings we re not granted federal copyright protection until 1972, and then 
copyright owners were granted only a limited set of rights:  reproduction, distribution, 
and adaptation. 36  Unlike owners of other works including musical compositions, they 
did not enjoy a ri ght to control and be compensated for the public performance of 
their works. 37   

In 1995, Congress partially remedied this discrepancy by providing such a right, but 
limited to the digital context.  The Digital Performance Right in Sound Recordings Act 
(DPRA) created a new exclusive right for owners of sound recordings to perform their 
works publicly by means of a digital audio transmission. 38  Congress determined that a 
                                            
35 Some early modifications in the United States related to the special characteristics of digital physical 
media, namely the prohibition on commercial lending of computer software based on the determination 
that such lending led to the making of illegal cop ies.  S Computer Software Rental Amendments Act of 
1990, Pub. L. No. 101 -650, 104 Stat. 5089 (1990), and the Audio Home Recording Act, Pub. L.  102 -563, 106 
Stat. 4237 (1992), which established a complex set of rights and responsibilities of device makers  and the 
content industry to address the new technology of digital audio recording devices and contained an 
exception for certain non -commercial home recording of music.   

36 Sound Recording Act of 1971, Pub. L. No. 92 -140, 85 Stat. 391 (1971).   

37  the broader set of rights granted to other categories of works, which include rights of public display 
and performance.  17 U.S.C. § 106.  The initial intention of protecting only certain rights in sound 
recordings was to focus on prohibiting unauthorized  copying of physical copies of sound recordings, a 
problem that had been separately addressed under each statesõ laws prior to federal recognition of 
copyright in sound recordings.  H.R. REP. NO. 487, at 2-3 (1971).   

38 Pub. L. No. 104 -39,109 Stat. 336 (Nov. 1, 1995), amending 17 U.S.C. §§ 106, 114 -15.  The digital 
performance right was further amended by the DMCA and by the Copyright Royalty and Distribution 
Reform Act of 2004, Public Law 108 ð419, 118 Stat. 2341 , and the digital  performance right and 
corresponding statutory licenses as currently codified reflect those amendments.   
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digital performance right was necessary in recognition of the fact that òdigital 
tran smission of sound recordings is likely to become a very important outlet for the 
performance of recorded music in the near future.ó39   

The digital performance right was qualified by a number of restrictions, most notably 
the creation of a statutory license  for certain categories of non -interactive 
transmissions. 40  This statutory license has fostered the growth of Internet radio (or 
webcasting)  and  satellite radio .  The royalty rates are set by the Copyright Royalty 
Board, subject to statutorily defined stan dards. 41   

As the market for digital transmission of sound recordings continues to mature, and 
streaming becomes an increasingly important means of enjoying music, questions have 
been raised as to different obligations for different types of services using sound 
recordings , and disparities in rate -setting standards for those digital services that are 
subject to the statutory license. 42  Of particular concern in the context of the growing 
digital audio market is the fact that there is still no public performan ce right when 
sound recordings  are used by over -the -air FCC-licensed broadcast ers.  As a result, over -
the -air broadcasters enjoy a competitive advantage over emerging digital services.  

For over thirty years, the Administration and Copyright Office  have made repeated 
calls to create a public performance right for the broadcasting of sound recordings. 43  
Apart from the inability to obtain compensation in the United States, this omission has 
had a real impact on revenues received from abroad .  While broad pu blic performance 
rights are enjoyed by owners of sound recordings in most other countries, U.S. sound 
recording owners and performers have been unable to collect remuneration for the 
broadcasting of their works in those  countries , due to the lack of recipr ocal protection 
here .44   

                                            
39 S. REP. 104 -128 , at 14  (1995) . 

40 17 U.S.C. § 114(d)(2).  

41  17 U.S.C. §§ 114(f)(2)(B) , 801(b)(1).  The Copyright Royalty Board is an independe nt administrative 
law panel housed in the Library of Congress that adjudicates the rates and terms of the statutory licenses 
in the Copyright Act.  17 U.S.C. §§ 801 -805.  

42 In the last Congress, legislation was proposed in response to these questions.  One bill sought to 
address the rate disparity for different services based on different rate -setting standards.  Internet 
Radio Fairness Act, H.R. 6480, S. 3609, 112th Cong.  Another bill revisited the broader issue of the 
disparity between the digital  audio services that are required to pay a performance royalty for sound 
recordings and terrestrial broadcasters with no such obligations.  Interim FIRST Act, 
http://nadler.house.gov/sites/nadler.house.gov/ files/   documents/ NADLER_153_xml.pdf .  

43 , Register of Copyrights, Report on Performance Right in Sou nd Recordings, H.R. Doc. No. 15, 
95th Cong., 2d Sess. (1978); Register of Copyrights, 

 (Oct. 1991); Letter from Cameron F. Kerry t o Honorable Patrick Leahy (Apr.  1, 2010), 
 http://www.commerce.gov/sites/default/ files/  documents/2012/ january/ s379apr0110.pdf ; 

Administrationõs White Paper on Intellectual Property Enforcement Legislative Recommendations 17 (Mar.  
2011), http://  www. whitehouse.gov/sites/default/files/ ip_white_paper.pdf .   

44 This lack of payment is a result of how the United States fulfills international obligations related to 
public performance rights.  Although the United States is a signatory to the WPPT, because our public 
performance right is limi ted only to certain digital transmissions, other signatories to the WPPT withhold 
payment of royalties for performances of U.S. sound recordings on broadcast radio in their countries.  
Moreover, the United States is not a signatory to the International Con vention for the Protection of 
Performers, Producers of Phonogram Recordings and Broadcasting Organizations (òRome Conventionó), so 
countries that are signatories to only the Rome Convention (and not the WPPT) do not pay royalties for 

 

http://nadler.house.gov/sites/nadler.house.gov/files/documents/NADLER_153_xml.pdf
http://www.commerce.gov/sites/default/files/documents/2012/january/s379apr0110.pdf
http://www.whitehouse.gov/sites/default/files/ip_white_paper.pdf
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The Task Force  believes that the overall framework of rights for the public 
performance of sound recordings should be revisited and better rationalized.  In 
particular, the Administration continues to support a broadcasting right for sound 
recordings.  With respect to th e rate -setting standards for digital services, w e urge that 
any reconsideration should focus broadly on the interests of all involved parties, 
tak ing  into account the impact on creators and right holders as well as on different 
types of services.  As Congr ess considers these issues , the Department of Commerce 
will provide ongoing input.  

 

The right to reproduce a work in copies is the first and most fundamental of the 
bundle of rights that make up a copyright.  I n the online environment, this right is 
even more central, as copies are made in the course of virtually every  network 
transmission  of a digital copy .45  Temporary copies may be a key aspect of the value of 
the use in some circumstances, but merely incidental in others.   

The ability to control temporary copying in digital devices has long been important to 
rights owners.   For software in particular, consumers increa singly engage in the 
exploitation of software they receive over a network without ever knowingly storing a 
permanent copy on their hard drive .46  Temporary copies are also prevalent in the 
context of streaming sound recordings and video, where òbuffer copiesó are a 
technologically necessary step in the delivery of content to the consumer.  

It  has long been clear in U.S. law that the reproduction right is not limited solely to the 
making of òpermanentó physical copies.47  The statutory definitions cover any fixation 
òsufficiently permanent or stable to permit it to be perceived, reproduced, or otherwise 
communicated for a period of more than transitory duration.ó48  In the seminal 1993 
case v. , the Ninth Circuit applied these 
definitions to hold that when a program is loaded into RAM, a copy is created. 49  In a 
2001 Report, the Copyright Office confirmed its agreement, noting that ò[a]lthough it 
is theoretically possible that information  . . . could be stored in RAM for such a short 

                                                                                                                                             
performances of U.S. s ound recordings.   Statement of Marybeth Peters, Register of Copyrights, before 
the Subcommittee of Courts, the Internet, and Intellectual Property, Committee on the Judiciary, 

 (July 
31, 2007)  http://www.copyright.gov/docs/regstat073107.html .   

45 More broadly, the transmission of any information over the Internet ð includ ing content protected by 
copyright ð inherently requires numerous temporary copies or buffers to be made as the information 
traverses the network.  As information is transported from switch to switch and server to server across 
the Internet, temporary copi es are made at every stopping point.  Without temporary copies, no 
communications could flow across the Internet.  

46 In other words, they access the software according to their license terms, load it into their computerõs 
random access memory (RAM), use it and then close the program or shut down the computer ð with the 
software only being temporarily stored on the comput erõs or serverõs hard drive.   

47 Final Report of the National Commission on New Technological Uses of Copyrighted Works 
note 18 at 12 -13, 22 ; Computer Software Copyright Act of 1980, Pub. L. No. 96 -517, 94 Stat. 3015, 3028; 

 , 991 F.2d 511 (9th Cir. 1993).  

48 17 U.S.C. Ä 101 (definition of òfixed ó). 

49 991 F.2d 511 (9th Cir. 1993).  

http://www.copyright.gov/docs/regstat073107.html
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period of time that it could not be retrieved, displayed, copied or communicated, this 
is unlikely to happen in practice.ó50     

While t he central premise of the  decision has been consistently upheld, 51 U.S. 
courts continue to refine in what circumstances a reproduction may be too short -lived 
to qualify as a copy .52  Even if a copy is made, of course, it may not be infringing.  The 
Copyright Act contains several specific limitations permitting temporary copies , 
including those made to allow the ordinary use or repair of a computer 53 or  for 
purposes of re-broadcasting, 54 and ephemeral recordings used by non -interactive audio 
services. 55  Temporary reproductions may also qualify as fair use in appropriate 
circumstan ces.56  The Copyright Office has stated that a fair use case could be made 
for buffer copies that are made in the process of streaming content because, although 
the use is not transformative and is for a commercial purpose, the reproduction is 
made òsolely to render a performance that is fully licensedó and òfacilitates an already 
existing market for the authorized and lawful streaming of works,ó especially where 
they are made internally solely to enable an otherwise lawful use. 57  Further certainty 
could be provided through the adoption of a new statutory  exception. 58 

This issue has received significant international attention.  The W orld Intellectual 
Property Organization (WIPO)  Internet Treaties explicitly confirm that the reproduc tion 
right as well as the exceptions thereto appl y fully in the digital environment, and that 

                                            
50 U.S. Copyright Office, 

108 (2001),  http://www.copyright.gov/reports/ studies/     dmca/ sec-104 -report -

vol -1.pdf  (òSection 104 Reportó).  

51 , No. C 11 -03766, 2012 U.S. Dist. LEXIS 42166 at *8 -9 (N.D. Cal. Mar. 27, 
2012); , No. 08 -CV-0663, 2010 U.S. Dist. LEXIS 135016 at 19 (D. Md. Dec. 20, 
2010); , 745 F. Supp. 2d 1148 (N.D. Ca l. 2010); , 
673 F. Supp. 2d 931, 935 (N.D. Cal. 2009); , No. 08 -
1534, 2009 U.S. App. LEXIS 14766 at 18 -19 (4th Cir. July 7, 2009).  

52 , , 536 F.3d 121, 129 -30 (2d Cir. 2008), , 557 
U.S. 946 (2009) (holding that buffer copies existing for no longer than 1.2 seconds are not fixed and 
therefore do not qualify as copies under the Copyright Act); , 373 F.3d 
544, 551 (4th Cir. 2004) (noting that an ISP that acts as conduit for usersõ material does not engage in acts 
of reproduction because the copies are not fixed for more than transitory duration).  

53 17 U.S.C. § 117(c).   

54 17 U.S.C. § 112(a).   

55 17 U.S.C. § 112(e).  These ephemeral copies are subject to a statutory license, the rates and terms of 
which are set in conjunction with the statutory license for the digital public performance of sound 
recordings under Section 114.  

56 , , 416 F. Supp. 2d 828 (C.D. Cal. 2006), , 
, 508 F.3d 1146, 1169 (9th Cir. 2007) ; , 412 F.Supp.2d 1106, 1118 (D. Nev. 

2006);  4 M. NIMMER & D. NIMMER, NIMMER ON COPYRIGHT § 13.05[G], at 13 -280 (òTo the extent that 
infringers afford access to othersõ copyrighted works via making those works accessible in usersõ RAM, 
then liability should follow . . . .  On the other hand, to the extent that RAM copies appear in the 
background and are not accessed, are created automatically, or exist solely to minimize unnecessary 
bandwidth usage of otherwise noninfringing conduct, then fair use should be given maximal latitude.ó).   

57 Copyright Office Section 104 Report note 50 at 133 -40.   

58 Maria Pallante, Manges Lecture note 31 at 11 -12.  Copyright Office Section 104 Report
 note 50 at 141 -46 (in the context of music licensing, recommending the adoption of a specific 

exception for temporary buff er copies).     

http://www.copyright.gov/reports/studies/dmca/sec-104-report-vol-1.pdf
http://www.copyright.gov/reports/studies/dmca/sec-104-report-vol-1.pdf
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the right extends to storage in an electronic medium. 59  In implementing these t reaties, 
the European Union (EU)  specified that the right covers òdirect or indirect, temporary 
or permanent reproduction by any means and in any form, in whole or in part.ó60  
Again, however, the broad coverage of the right does not mean that all reproductions 
require authorization.  The  Directive also contains a mandatory exception for certain 
ò[t]emporary acts of reproduction . . . , which are transient or incidental [and] an 
integral and essential part of a technological process  and whose sole purpose is to 
enable:  (a) a transmission in a network between third parties by an intermediary, or (b) 
a lawful use ,ó which have no òindependent economic significance.ó61  Although many 
countries have, like the U nited States , determined that their existing reproduction right 
covers temporary repro ductions, some  have amended their laws to  explicitly  clarify the 
coverage of such copies .62  And the United Statesõ bilateral free trade agreements 
incorporate obligations to extend the reproduction right to temporary storage in any 
manner or form. 63 

 

On-demand delivery has become a principal means of distributing copyrighted works 
through digital networks.  To ensure that copyright owners could control this means of 
exploitation, the 1996 WIPO Internet Treaties introduced at the international level an 
explicit òmaking availableó right.64  In order to resolve potential ambiguity in the 

                                            
59 WIPO,  (WIPO Doc. No. CFNF/DC/96) (1996) 
(Agreed Statement concerning Article 1(4)) ; WIPO, 

 (WIPO Doc. No. CFNF/DC/96) (1996) (Agreed Statement concerning Articles 7, 11 
and 16).  

60 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the 
harmonisation of certain aspects of copyright and related rights in the infor mation society at art. 2 (OJ L 
167 of 22.6.2001) (òCopyright Directiveó). 

61  at a rt. 5(1)  (brackets in original) .   European 
Court of Justice Case C -302/10 (Jan. 17, 2012 ).  The ECJ stated that thi s exemption must be interpreted 
strictly, and that because most protected works have economic value, an act of temporary reproduction is 
only permitted if it does not enable the generation of an additional profit (for the user) going beyond that 
derived fr om lawful use of the protected work.  

62 , Israeli Copyright Act of 2007 at § 12(4) (IL027); Mexican Federal Law on Copyright at art. 16(VI).  

63 , United States -Australia Free Trade Agreement, Chapter on Intellectual Property Rights, art. 
17.4.1:  òEach Party shall provide that the following have the right to authorise or prohibit all 
reproductions, in any manner or form, permanent or temporary (including temporary storage in material 
form):  (a) authors, in  respect of their works; (b) per formers, in respect of their performances; and (c) 
producers of phonograms, in respect of their phonograms.ó 

64 Several decades before the Internet, copyright treaty negotiators were already laying the groundwork for 
a òmaking availableó right.   Peter S. Menell,  In Search of Copyrightõs Lost Ark: Interpreting the Right to 

Distribute in the Internet Age, 59 J. COPYRIGHT SOCõY USA 1, 50 -51 (2011).  In 1971, the Geneva 
Convention for the Protection of Producers of Phonograms Against Unauthorized Dup lication of Their 
Phonograms, provided that Contracting States òshall protect producers of phonograms . . . against the 
making of duplicates without the consent of the producer and against the importation of such duplicates, 
provided that any such making o r importation is for the purpose of distribution to the public, and against 
the distribution of such duplicates to the public.ó  25 U.S.T. 309 , 888 U.N.T.S. 67 at art. 2 (Oct. 29, 1971).  
Article 1 defines òdistribution to the publicó to mean òany act by which duplicates of a phonogram are 

, directly or indirectly, to the general public or any section thereof.ó   at art. 1(d) (emphasis 
added).   

http://web2.westlaw.com/find/default.wl?mt=208&db=0006792&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=0372434318&serialnum=1974156614&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=DB563F72&rs=WLW13.01
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existing copyright treatie s, and at the same time to leave open the manner in which 
countries c ould implement the obligation, the right was formulated to cover the 
making available of works  to the public òin such a way that members of the public may 
access the se works from a place and  at a time individually chosen by them .ó65  In 
countries where the òmaking availableó right has been explicitly adopted, it has been 
interpreted  to cover the placement of a work on the Internet where it can be accessed 
by individual members of the public .66   

When the U nited States  implemented the WIPO Internet Treaties in the DMCA, it did 
not include an explicit òmaking availableó right, as both Congress and the 
Administration concluded that the relevant acts were encompassed within the existing 
scope of exclusive rights .67  In addition to the existing reproduction and public 
performance rights, t he distribution right, adopted in the 1976 Copyright Act, applied 
to digital transmissions as well as  the distribution of  physical copies. 68  And the 
legislative history indicates  that this right  was intended to incorporate the prior lawõs 
òpublication ó right, 69 which included the mere offering of copies to the public. 70 

                                            
65 WCT note 32 , art. 8; WPPT, note 32 , art. 10.  òIt is irrelevant whether copies are available for 
the user or whether the wor k is simply made perceptible to, and thu s usable by, the user . . . .  On e of the 
main objectives . . . is to make it clear that interactive on -demand acts of communication are within the 
scope of the provision.ó  Memorandum Prepared by the Chairman of the  Committee of Experts, 
CRNR/DC/4  at 51 (Aug.  30, 1996), in Records of the Diplomatic Conference on Certain Copyright and 
Neighboring Rights Questions, at 204 (1999).  The final wording was intended as an "umbrella solution," 
allowing countries to choose by  what right or combination of rights in their national laws it would be 
implemented.  MIHÁLY FICSOR, THE LAW OF COPYRIGHT AND THE INTERNET C8.06 (Oxford University Press 2002).  
Neither a òdistribution rightó model nor a òcommunication rightó model satisfied all the WIPO delegates 
because different legal regimes interpreted the terms òdistributionó and òcommunicationó differently. 

66 , No. HC 05C02035, [2005] EWHC 3191(Ch) (UK Hi gh Ct. Chancery 
Division,18 Nov.  2005); Order in In terlocutory Injunction Proceedings, No. 308 O 58/06 (Civ Chamber 8,  
Hamburg Landgericht, 25 Jan.  2006); Order in Interlocutory Injunction Proceedings, No. 28 O 634/05 (Köln 
Landgericht, 23 Nov. 2005); Judgment, No. 95 Ds 1653 Js 15556/04 (57/04) (Kottbus D . Ct., 24 May 2004); 
Judgment, No. 461 Cs 509 Js 1607/02  (Fürth D. Ct., 29 Mar.  2004).   

67     H.R. REP. NO. 105 -551, pt. 1, at 9  (1998)  (òThe treaties do not require any change in the substance of 
copyright rights or exceptions in U.S. law.ó); S. REP. NO. 105 -190, 105th Cong., 2nd Session, at 11 (1998) 
(òThe Committee believes that in order to adhere to the WIPO treaties, legislation is necessary in two 
primary areas ð anticircumvention of technological protection measures and protection of the integrit y of 
rights management information . . . . This view is shared by the Clinton administration.ó); Statement of 
Bruce Lehman, Assistant Secretary of Commerce for Intellectual Property, Hearing on WIPO Copyright 
Treaties Implementation Act (H.R. 2281) and On -Line Copyright Liability Limitations Act (H.R. 2180) before 
the Subcomm. on Courts and Intellectual Property of the House Comm. on the Ju diciary, 105th Cong., 1st 
Sess. (Sept. 16, 1997 ). 

68 Notably the legislative history from 1965 made reference to the pot ential for the òtransmission of works 
by . . . linked computers, and other new media of communicationó that òmay be expected to displace the 
demand for authorsõ works by other users from whom copyright owners derive compensation.ó  
Supplementary Registerõs Report on the General Revis ion of the U.S. Copyright Law  14 (1965)  

69 The right to òdistributeó first emerged in the òPreliminary Draft for Revised U.S. Copyright Lawó in late 
1962, and was substituted for òpublishó to avoid the confusion that had developed surrounding the term 
òpublicationó and courtsõ attempts to avoid the harsh effects of òpublicationó without proper notice 
(forfeiture of federal copyright protection).   Menell note 64 at 39 -43; Benjamin Kaplan, 

, 103 U. PA. L. REV. 469, 488 -89 (1955).  

70 Menell note 64 at 57; 2-8 NIMMER ON COPYRIGHT § 8.11[B][4][d] .  At the time, the right to 
òpublishó was understood to encompass the offering of copyright works to the public, and there was no 
requirement to prove actual distribution of copies.    David O. Carson, 

 



INTERNET POLICY TASK FORCE

 

Since that time, a number of U.S. courts have addressed the òmaking availableó right , 
primarily in the context of individuals uploading a work to a shared folder on a 
computer connected to a peer -to -peer network.  A number of courts have concluded 
that the distribution right  incorporate s the concept of òmaking availableó reflected  in 
the WIPO Treaties .71  Some others have disagreed .72  All of these cases , however,  have 
focused solely on the scope of the distribution right and predate  the  recent academic 
scholarship described above , reviewing  previously unanalyzed legislative  history. 73      

 

Technological advances can also provide tools for right holder s to engage in digital 
self -help.  As the Senate Judiciary Committee explained in considering the DMCA, 
òcopyright owners will hesitate to make their works readily available on the Internet 
without reasonable assurance that they will be protected against massive piracy.ó74  
Rather than seeking to lock up their works and keep them off the Internet, copyright 
owners can use digital technologies to control their manner and terms of use.  As 
expressed in the phrase that became widespread in the 1990s, òthe answer to the 
machine  is in the machine.ó75 

But the machine alone may be insufficient, as there will always be those who find ways 
to evade technological controls .  Accordingly, governments have put in place legal 
safeguards to enhance the efficacy  of these tools , in the hope o f avoiding endless 
technological cat and mouse games and allowing energies to be channeled into more 
productive endeavors.  While those determined to circumvent  may never be completely 
dissuaded , the goal of the DMCA was to deter infringement , and tools th at enable 
infringement,  sufficiently to give breathing room to the legitimate market.   

Two types of technological tools used as adjuncts to copyright rights are now 
protected under U.S. and international law:  TPMs and RMI.   

 

TPMs are technological tools designed to prevent the unauthorized use of or  access to 

                                                                                                                                             
 33 COLUM. J.L. & ARTS 135, 160 -

61 (2010) ; RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES § 114 (1986) (òWhere fairly 
possible, a United States statute is to be construed so as not to conflict with international law or with an 
international agreement of the United States.ó). 

71 239 F.3d 1004, 1014 (9th Cir. 2001)  (ò ó); 
, 441 F. Supp. 2d 185, 19 1 (D. Me. 2006); , No. 04 -CV-

2246, 2007 WL 576284 (E.D. Pa. Feb. 16, 2007); , Civil No. 07 -3705, 2009 
WL 3152153 , at *3 (E.D. Pa. Sept. 29, 2009).     

72 These cases have not, however, required direct evidence of the dissemination of copies, but have allowed 
proof based on circumstantial evidence or inference. , 579 F.Supp.2d 
1210, 1225 (D. Minn. 2008); , 542 F.Supp.2d 153, 169  (D. Mass. 2008); 

, 554 F. Supp. 2d 976, 981 -84 (D. Ariz. 2008) . 

73 Menell note 64; 2-8 NIMMER ON COPYRIGHT § 8.11[B][4][d].   

74 S. REP. NO. 105 -190 (1998).   

75 Charles Clark, THE FUTURE OF COPYRIGHT IN THE DIGITAL 

ENVIRONMENT (Hugenholtz, ed.) (1996).  
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works in digital form.  TPMs include such as cryptograph ic locks , 
passwords and digital signatures , or  such as a digital lock that prevents 
the  copying of a particular  film or  computer program.  They can serve the function not 
only of preventing infringement but also of enabling the existence of varied business 
models, making it possible for content to be d elivered in different ways on different 
terms and price points.  

The late 1990s saw the enactment of laws protecting TPMs used in connection with  
copyrighted works.  This idea was first proposed in 1995 in the NII Report, building on 
earlier laws directed a t  specific categories of works or devices, 76 and adopted in general 
terms in the WIPO  Internet  Treaties, which require contracting parties to provide 
òadequate legal protection ó and òeffective legal remedies ó against circumvention of 
TPMs.77   

The DMCA fleshes out the specifics  in U.S. law .  It prohibits not only the act of 
circumvention but also the manufacture or distribution of circumvention devices and 
servicesñthe source of  much greate r  damage to right holders. 78  TPMs are defined 
broadly to include both access controls and use controls, whether  used separately or in 
combination. 79   

One challenging  implementation issue was to  ensur e that TPMs are not deployed in 
such a way as to impede acts permitted under fair us e and other copyright exceptions.  
To this end, t he DMCA reflects a careful balance.  First, there is an explicit distinction 
between the act of circumventing controls and the act of circumventing 
controls; the former is prohibited

 

but the latte r is not. 80  This distinction recognizes 
that copyright  exceptions may permit someone to use a work in ways not authorized 
by the copyright owner , but exceptions do not permit unauthorized access to a work.  
In addition, there is a provision stating  that the protection of TPMs will not affect the 
other limitations or defenses to copyright infringement, including fair use. 81  Finally, 

                                            
76 NII Report note 22, at 230 -36.  Among the early laws cited were:  The Audio Home Recording Act, 
which added provisions that  required digital audio recording devices to use a copy control system and 
prohibited circumvention of that system, 17 U.S.C. § 1002, and the Communications Act, which included a 
provision prohibiting the unauthorized decryption of satellite cable programm ing , 47 U.S.C. § 605(e)(4).  In 
1991, the EU had also issued a directive that required Member States to prohibit òany act of putting into 
circulation, or the possession for commercial purposes of, any means the sole intended purpose of which 
is to facilita te the unauthorized removal or circumvention of any technical device which may have been 
applied to protect a computer program.ó  Council Directive on the Legal Protection of Computer Programs , 
at art. 7(1)(c), 91/250/EEC (May 14, 1991).  

77 WCT,  note 32, art. 11; WPPT,  note 32, art. 18.  

78 The DMCA regulates two classes of activity:  (1) circumvention ð the act of descrambling a scrambled 
work, decrypting an encrypted work, or otherwise disabling, removing, or avoiding a technological 
measure, 17 U.S.C. § 1201(a)(3)(A); and (2) trafficking ð the manufacture, distribution, sale, or offering to 
the public of devices, tools, or technologies that enable circumvention.  17 U.S.C. §§ 1201(a)(2) , (b)(1). 

79 17 U.S.C. §§ 1201(a),  (b)(1). 

80 With respect to a ccess controls, both the act of circumvention and the trafficking in circumvention 
technologies are prohibited. With respect to use (or copy) controls, the act of circumvention is not 
prohibited but trafficking is.  U.S. Copyright Office, 

 3-6 (Dec. 1998), http://www.copyright. gov/  legislation/ dmca.

pdf .  

81 17 U.S.C. § 1201(c)(1).  

http://www.copyright.gov/legislation/dmca.pdf
http://www.copyright.gov/legislation/dmca.pdf
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there are a number of specific exceptions  to the prohibitions on circumvention , as well 
as a triennial rule -making  proc ess to establish additional exceptions for circumvention 
of access controls where needed to accommodate permitted uses (discussed below at 
pp. 26 -27).    

To avoid inappropriate liability for multipurpose devices such as personal computers, 
the prohibition on circumvention extends only to those that : (1) are òprimarily 
designed or produced ó to circumvent TPMs ; (2) have only limited commercially 
significant uses other than for circumvention ; or  (3) have been marketed as 
circumvention tools. 82  The law also includes a òno mandateó provision, clarifying that 
technology developers are under no obligation to proactively design their products to 
accommodate any particular technological measure. 83   

In implementing the WIPO Internet Treaties, many ot her countries have enacted similar 
laws.  Generally, these laws cover both access and copy controls, prohibit the act of 
circumvention , and  avoid liability for multipurpose devices .  The areas of greatest 
variation relate to  the definition of TPMs , whether  the act of trafficking in 
circumvention tools is separately prohibited, and how to deal with impact s on 
legitimate uses, with a ra nge of approaches adopted including safeguard mechanisms 
similar to the DMCA rule -making .84  TPM provisions modeled on the DMCA are also 
included in all subsequent  U.S. free trade agreements. 85 

In the years since the DMCAõs passage, the anti-circumvention provisions have been 
the subject of litigation.  Although complete analysis of the case law is beyond the 
scope of this paper, a few aspects are worth mentioning.  First, the prohibition on 
circumvention has been upheld in the face of First Amendment and fair use 
challenges. 86  And second, courts have generally rebuffed attempts to use the 
prohibition to further anti -competitive purposes related to the sale of consumer goods 
rather than to the goal of protecting copyright. 87  

                                            
82 17 U.S.C. §§ 1201(a)(2), (b)(1). 

83 17 U.S.C. § 1201(c)(3).  

84  WIPO, (2003) ,  http://www.
wipo. int/edoc s/mdocs/copyright/en/sccr_9/sccr_9_6.pdf ; EU Copyright Directive art. 6; Australian 

Copyright Act of 1968 arts. 116AK -116AQ; Canadian Copyright Act arts. 41 -41.21; Copyright Law of the 
Peopleõs Republic of China art. 48(6); Japanese Copyright Law arts. 2(1 )(xx), 30(1)(ii),  120bis ; Japanese 
Unfair Competition Prevention Act Law a rts. 2(1)(x) -(xi), 2(7), 3, 4,  21(2)(iv); Civil Code of the Russian 
Federation art. 1299.  

85 ., United States -Australia Free Trade Agreement art. 17.4.7.  

86 , 273 F.3d 429, 453 -59 (2d Cir. 2001).  

87 , 381 F.3d 1178, 1202 (Fed. Cir. 2004) (rejecting claim by 
garage door manufacturer that the sale of a universal garage door opener circumvent ed the technological 
measure that controlled access to the computer software that operated the garage door); 

, 387 F.3d 522, 549 (6th Cir. 2004) (rejecting similar claim in 
context of interoper able printer cartridges).   , 629 F.3d 928, 
952 (9th Cir. 2011) (finding defendant liable for trafficking in technology that circumvented access 
controls used by online video game to prevent players from using  unauthorized software to advance 
through the game faster).  

http://www.wipo.int/edocs/mdocs/copyright/en/sccr_9/sccr_9_6.pdf
http://www.wipo.int/edocs/mdocs/copyright/en/sccr_9/sccr_9_6.pdf
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An additional technological adjunct to copyright is RMI, information about a protected 
work that enables its licensing .  In the digital environment, RMI often takes the form of 
machine -readable metadata ð òdata about data.ó88  Its availability is valuable for both 
owners and users, giving factual information that can facilitate legal uses of content.  
Its mani pulation or deletion, on the other hand, can lead to false conclusions about 
proper payees and permitted uses, with  an effect equivalent to common fraud.  

The 1996 WIPO Treaties require legal protection for RMI, defined as:  

information which identifies the  work, the author of the work, the owner 
of any right in the work, or information about the terms and conditions 
of use of the work, and any numbers or codes that represent such 
information, when any of these items of information is attached to a copy 
of a  work or appears in connection with the communication of a work to 
the public. 89   

The implementing provision in the DMCA makes it illegal to provid e or distribut e false 
RMI with the intent to induce, facilitate or conceal copyright infringement, or 
intenti onally to remove or alter it  with knowledge or reasonable grounds to know that 
doing so will have that effect. 90  Other signatories to the WIPO Internet Treaties have 
adopted similar provisions, some essentially transposing the treaty language into 
national  law .91 

The importance of RMI is intensifying as more copyrighted works and associated data 
become available online, with a corresponding need for consistency and completeness 
for licensing purposes.  Legal protection can help to ensure that this information 
remains reliable as online licensing mechanisms conti nue to develop  (as explored 
below in Section IV) .  In addition, the desire for attribution on the part of authors (even 
those who are not concerned about compensation ) may be heightened  in th e online 
environment.  Laws protecting the authorõs name from falsification, alteration or 
removal can serve this function too .    

  

Another set of issues relating to the scope of rights has arisen in the context of new 
online services enabling consumers to stream entertainment content produced by third 

                                            
88 , National Information Standards Organization, (2004), 
http://ww w.niso. org/ publications/press/UnderstandingMetadata.pdf . 

89 See WCT,  note 32 art. 12(2); WPPT,  note 32, art. 19(2).  

90 17 U.S.C. § 1202.  The statute uses the term òcopyright management information,ó and defines it more 
precisely than the WIPO Treaties, including various carve -outs for public performances by radio and 
television broadcast stations.  It also contains an exception for law enf orcement, intelligence and other 
government activities, and limitations on liability with respect to certain transmissions by broadcast 
stations and cable systems.  

91  EU Copyright Directive art. 7; Australian Copyright Act of 1968 arts. 116B -116D; Canadian Copyright 
Act art. 41.22; Copyright Law of the Peopleõs Republic of China art. 48(7); Japanese Copyright Law arts. 
2(1)(xxi), 113(3), 120 (iii); Civil Code of t he Russian Federation art. 1300.   RMI provisions are also 
included in many U.S. FTAs.  , United States -Australia Free Trade Agreement art. 17.4.8.  

http://www.niso.org/publications/press/UnderstandingMetadata.pdf
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parties into their homes.  In recent years a number of licensed online video streami ng 
services have launched , and ma ny  cable television providers offer extensive on -
demand catalogs to their subscribers.  Other services have launched without licenses, 
using  technology developed to transmit individual streams from individually -made 
copies,  rather than broadcasting to the public from a single source copy.  These 
services , which  rely on recent c ase law  in the context of a cable operator with 
underlying content licenses ,92 pose a challenge to the traditional dividing lines between 
public and pr ivate performance, and raise a host of questions.  If any consumer can 
stream the content she wants on -demand, is this act òpublic ó as defined by the 
Copyright Act if the technology is structured so that the stream comes from a copy  
made by a third party for each individual ?  Does it make a difference if the consumer 
already has legal access in another form to the content being streamed?  Does it matter 
how the source copies are made, and by whom?  Such interpretive tensions in the f ace 
of changing delivery models are the inevitable result of a system based on a bundle of 
specific rights , each drafted in the context of then -existing technologies .     

Courts are grappling with this issue and it remains to be seen how it will be resolve d.93  
And while t he answers may require careful parsing of statutory language and 
legislative history , the underlying policy question is which businesses will benefit to 
what extent from new  technologies that meet the consumerõs desired enjoyment of 
content .  The result of the se cases could affect , for example, the viability and scope of 
new licensed business models such as online video subscription services .  To the 
extent that judicial decisions  undermin e a meaningful public performance right, 
Congressional action may be needed .94 

 

Digital technologies have also given rise to a need to update copyright exceptions.
Such updates must be approached against the backdrop of the general obl igation to 
comply with the òthree-step testó of international law:  exceptions to copyright must be 
limited to certain special cases, and must not conflict with a normal exploitation of the 
work or unreasonably prejudice the legitimate interests of the rig ht holder .95  At the 
same time, it is clear that existing exceptions can be extended into the digital 

                                            
92 , 536 F.3d 121.  

93 ., 712 F.3d 676  (2d Cir. 2013) (òó); 
.,No. CV 12 -6921 -GW, 2012 WL 6784498 (C.D. Cal. Dec. 27, 2012) 

(ò ó).  The European Court of Justice recently held that the unauthorized live streaming of TV 
broadcasts violates the EU Copyright Directiveõs exclusive right of òcommunication to the public.ó  

, Case C 607/11 at ¶ 40 (ECJ Mar. 7, 2013).  

94 17 U.S.C. § 106(4).  A public performance right is required by a number of int ernational treaties which 
the United States  has ratified, generally labeled as the right of òcommunication to the public.ó  ,
Berne Convention note 32,  arts. 11, 11 , 11 , 14, 14 ; TRIPS Agreement note 32,  arts. 9 , 
14; WCT note 32,  art. 8.  

95 Berne Convention,  note  32, art. 9(2); TRIPS Agreement,  note  32, art. 13 ; WCT, 
note  32, art. 10; WPPT,  note  32, at art. 16; Beijing Treaty on Audiovisual Performances at art. 13(2); 
Panel Report, , WT/DS160/R (June 15, 2000).  Free 
trade agreements between the United States  and other countries likewise include the obligations of the 
three -step test.  , United States -Australia FTA art. 17.4.10( a); Dominican Republic -Central America -
United States FTA art. 15.5.10(a); U.S. -Singapore FTA art. 16.4.2(a).  
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environment, and new ones adopted as appropriate. 96  In the U.S., several long -standing 
exceptions have been recalibrated through legislative amendments or judicial 
interpretation, and new ones adopted or considered.   

 

The fair use doctrine, developed by the courts and codified in the 1976 Copyright Act, 
is a fundamental linchpin of the U.S. copyright system. 97  Along with the 
idea/exp ression dichotomy, the fair use doctrine is a critical means of balancing òthe 
interests of authors and inventors in the control and exploitation of their writings and 
discoveries on the one hand, and society õs competing interest in the free flow of ideas,  
information, and commerce on the other hand. ó98  It is also a  vital  òbuilt-in First 
Amendment accommodation[]ó in copyright law.99  Because fair use requires an 
assessment of the òfairness ó" of the use in question, based on a balancing of several 
factors, it is inherently fact -intensive.  Accordingly, in any area where there is not yet 
established precedent, it may be difficult for prospective users of copyrighted works to 
predict whether a fair use defense will succeed or fail. 100   

The corresponding advantage of fair use is its flexibility; the doctrine is highly 
adaptable to new technologies and has already played an important role in the online 
environment.  Fair use has been applied by the  courts to enable, among other things, 
the use of thumbnail images in Internet search results, 101 caching of web pages by a 
search engine, 102 and a digital plagiarism detection service. 103   

                                            
96 WIPO, , Agreed Statement concerning Article 
10 (WIPO Doc. No. CFNF/DC/96) (1996) (òIt is understood that the provisions of Article 10 permit 
Contracting Parties to carry forward and appropriately extend into the digital environment limitations and 
exceptions in their national laws which have been considered acceptable under the Berne Conventio n.  
Similarly, these provisions should be understood to permit Contracting Parties to devise new exceptions 
and limitations that are appropriate in the digital network environment.  It is also understood that Article 
10(2) neither reduces nor extends the s cope of applicability of the limitations and exceptions permitted by 
the Berne Convention.ó); WIPO

, Agreed Statement concerning Article 16 (WIPO Doc. No. CFNF/DC/96) (1996).  

97 17 U.S.C. § 107.  Whether a particular use of a copyrighted work qualifies as fair use requires a court to 
consider all relevant factors, including:  (1) the purpose and character of the use, including whether such 
use is of commercial nature or is for nonprofit  education purposes; (2) the nature of the copyrighted 
work; (3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; 
and (4) the effect of the use upon the potential market for, or value of, the copyrighted wor k.  Most other 
countries do not have a comparable fair use doctrine, but rely on specific defenses sometimes in 
combination with the generally narrower concept of òfair dealing.ó  PAUL GOLDSTEIN & BERNT HUGENHOLTZ, 
INTERNATIONAL COPYRIGHT:  PRINCIPLES, LAW AND PRACTICE 362 -64 (2d ed. 2010);  Jonathan Band & 
Jonathan Gerafi, (Mar. 2013) http:// infojustice.  org/wp -content/
 uploads/ 2013/03/band -and -gerafi -2013.pdf .  

98 , 464 U.S. at 429.  

99 , 132 S. Ct. 873, 890 (2012) (internal quotation marks and citation omitted).  

100 Peter S. Menell & Ben Depoorter, , 101 CAL. 
L. REV. (forthcoming 2014 ); MICHAEL C. DONALDSON, CLEARANCE AND COPYRIGHT:  EVERYTHING YOU NEED TO KNOW 

FOR FILM AND TELEVISION 29, 363 -67 (3d ed. 2008).  

101 , 336 F.3d 811, 815 -16 (9th Cir. 2003); , 508 
F.3d 1146, 1163 -68 (9th Cir. 2007) ; , No. 12 Civ. 
1087, -- F. Supp. 2d --, 2013 WL 1153979 (S.D.N.Y. Mar. 21, 2013) (rejecting fair use defense for 

 

http://infojustice.org/wp-content/uploads/2013/03/band-and-gerafi-2013.pdf
http://infojustice.org/wp-content/uploads/2013/03/band-and-gerafi-2013.pdf
http://infojustice.org/wp-content/uploads/2013/03/band-and-gerafi-2013.pdf
http://www.lexis.com/research/buttonTFLink?_m=00c90fea0c62901dd2516d1c97b7dcf3&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b4-13%20Nimmer%20on%20Copyright%20%a7%2013.05%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=3892&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b508%20F.3d%201146%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzk-zSkAb&_md5=0ef5bd9edf648c373a273b174ec5493e
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The status of several types of common digital uses remains unsettled, h owever.  While 
time -shifting of over -the -air broadcast programming has been held to be fair use, 104 
similar consumer activities known  as òformat-shiftingó and òspace-shiftingó that 
involve the copying of entire works to permit personal use on different types  of 
devices have not yet been definitively addressed by U.S courts. 105  It is an open question 
whether having paid for enjoyment of a work in one format or location should 
eliminate the  need to pay again for its enjoyment in a different format or location.   

Over the years, as the courts have define d the contours of fair use, there have been 
several public and private initiatives aiming to provide greater specificity and 
predictability to its application.  At the time of enactment of the 1976 Copyright Act, a  
set of guidelines for educational users (òClassroom Guidelinesó) were adopted and 
approved by Congress. 106  Once digital technologies became prevalent, the Working 
Group on Intellectual Property Rights convened a Conference on Fair Use (CONFU) in 
1994 òto bring together copyright owner and user interests to discuss fair use issues 
and, if appropriate and feasible, to develop guidelines for fair uses of copyrighted 
works by librarians and educators. ó107  After a four -year process,

 

no consensus was 
achieved on the overall scope of fair use guidelines, although one set of such 
guidelines was developed for educational multimedia.  CONFU also resulted in 
proposals for fair use guidelines for digital images and distance learning that were 
circulated for discussion. 108  Despite the lack of consensus, the guidelines and 
proposals that came out of that process remain useful resources.   

More recently, others have undertaken efforts to develop fair use guidelines for 
various user communities.  American University õs Center for Social Media, in 

                                                                                                                                             
subscription news clipping service that used algorithm similar to search en gines to locate and excerpt 
news stories).  

102 , 412 F. Supp. 2d 1106, 1117 -23 (D. Nev. 2006).  

103 , 562 F.3d 630, 637 -45 (4th Cir. 2009).  

104 , 464 U.S. at 429.  The scope of time -shifting as fair use is currently being challenged in litigation 
between major broadcast networks and the Dish satellite service involving a feature of its in -home 
recorders that allows consumers to automatically skip commercials  during playback.  Such ad -skipping 
features raise additional considerations beyond those in  given the potential impact on the 
advertising -funded model for broadcast television.  , -- F. 
F.3d --, 2013 WL  3814917 (9th Cir. July 24, 2013).  

105 Register of Copyrights, 
 162 -66 

(Oct. 2012) ,  http://www.copyright.gov/1201/2012/Section_ 1201_ Rulemaking %20 _2012_
Recommendation.pdf .  In many other countries, these types of consumer activities are treated as òprivate 
copying,ó generally exempted from liability in return for remuneration (òleviesó) paid to right holders by 
the manufacturers of the devices or media used to make the cop ies.  EU Copyright Directive at art. 
5(2)(b).  Japan, Canada and Australia also have similar levy systems.  For information about the various 
private copying schemes around the world, WIPO,  (2012), 

 http://www.wipo.int/  freepublications/ en/ copyright/1037/wipo_pub_1037.pdf . 

106 H.R. REP. NO. 1476 at 68 -71 (1976).  

107 Bruce A. Lehman,  
 2 (1998),  http://www.uspto.gov/   web/ offices/dcom/olia/ confu/

 confurep.pdf .   

108  at 17.  

http://www.copyright.gov/1201/2012/Section_1201_Rulemaking%20_2012_Recommendation.pdf
http://www.copyright.gov/1201/2012/Section_1201_Rulemaking%20_2012_Recommendation.pdf
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conjunction with the University õs Washington College of Law, has created a set of tools 
for creators, teachers, and researchers to better understand the application of fair use 
to their particular disciplines. 109  The Copyright Advisory Office established at 
Columbia University in 2008 has collected and developed resources on the relationship 
between copyright law and the work of the university community, including a fair use 
checklist. 110  And the College Art Association recently announced  a major grant to 
develop a code of best practices for fair use òin the creation and curation of artworks 
and scholarly publishing in the visual arts.ó111   

The Task Force  supports private efforts  to explore the parameters of fair use,  and 
notes that best practices produced with input from both user groups and right holders 
can offer the greatest certainty.  To further assist in providing guidance to the creative 
community , the IPECõs 2013 Joint Strategic Plan for Intellectual Property Enforcement 
proposes that the Copyright Office in coordination with the Administration publish 
and maintain an index of major fair use court decision s to serve as a helpful 
resource. 112   

 

One specific exception that has already been updated  once relates to library 
preservation and research activities.  In 1998, the DMCA amended Section 108 of the 
Copyright Act to allow libraries and archives to take advantage of digital technologies 
when engaging in preservation activities.  Libraries and ar chives are now permitted to 
make up to three copies or phonorecords in digital as well as analog formats, for 
purposes of preservation and security or for deposit for research use in another library 
or archive. 113  The amendment imposed restrictions on the use of any digital copies 
made, in order to ensure that they are not freely distributed outside library premises.   

By 2006 , however, there was concern that the amendments had been outstripped by 
technology and needed further updates.  Libraries and archives were concerned about 
the impact digital technologies were having on their abilities to properly serve their 
constituents.  Issues included the scope of works covered by S ection 108, the ability of 
libraries to  use outside contractors with specialized expertise in emerging digital 

                                            
109  http://www.centerforsocialmedia.org .  The Center, working with stakeholders in various areas, has 
developed guidelines and codes for academic and research libraries; poetry; open course ware; media 
literacy education; online videos; documentary filmmakers; scholarly research in communication ; and 
dance-related materials.  For example, the code of best practices for academic and research libraries was 
created in conjunction with the Association of Research Libraries.  http://www.arl.org/focus -areas/
copyright -ip/fair -use/code -of -best -practices .   

110   http://copyright.columbia.edu/copyright .  Other online resources available from the Copyrig ht 
Advisory Office are a Copyright Quick Guide, fair use case summaries, materials on distance education, 
links to other online resources, including major fair use guidelines issued during the period 1976 -1998, 
and a blog on current developments.   

111  Janet Landay, , College Art Association,  http://www.collegeart.org/
news / 2013/ 01/14/caa -receives -major -mellon -grant/  (Jan 14, 2013).  

112 U.S. Intellectual Property Enforcement Coordinator, 
 18 (June 2013) (ò2013 Joint Strategic Planó) http://www.whitehouse. gov/  sites/

default/files/omb/IPEC/2013 -us-ipec -joint -strategic -plan.pdf  

113 17 U.S.C. § 108(b).  
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technologies, and the ability to capture online content for preservation purposes.  
Right holders and publishers, on the other hand, wanted any exceptions to be confined 
to certified i nstitutions to help maintain and ensure the security of any digital copies .   

To help guide the discussion of how best to transition into the digit al era and to 
ensure that S ection 108 did not become technologically irrelevant, the Copyright Office 
convene d an independent Study Group.  In its final Report, the Study Group 
recommended a number of legislative changes to update the exceptions for libraries 
and archives ,114 and noted that additional changes might be necessary. 115  In the 
interim , one library group has developed a set of guidelines for video preservation 
under Section 108, which may prove to be a useful resource. 116 

Although the recommendations of the Study Group have not yet been acted on, the 
Copyright Office has recently reopened its consideration o f Section 108, and will be 
making recommendations going forward. 117  The Task Force support s the Copyright 
Officeõs efforts to ensure that libraries and archives can benefit from the use  of 
current technologies while safeguarding the rights of right holders .  We note that an 
updated Section 108 could provide a positive model for international discussion s at 
WIPO and elsewhere. 118 

 

Updates have also been made to the exceptions in the Copyright Act  dealing with 
distance education , amending it  to better enable the use of digital technologies.  A 
1999 report to Congress by the Register of Copyrights 119 recommending a n exception 
for digital distance education became the basis for the Technology, Education, and 

                                            
114  31-94 (March 2008), http://www. section108. gov/   docs/

Sec108StudyGroupReport.pdf .  Among other items, the Report recommended that museums should be 
included in Section 108 eligibility; a new exception should be added to permit certain qualified libraries 
and archives to make preservation copies of at -risk published works prior to any damage or loss; a new 
exception should be added to permit libraries and archives to capture and reproduce publicly available 
Web sites and other online content for preservation purposes and to make those copies accessible to users 
for private study, research or scholarship; and libraries and archives should be permitted to  make a 
limited number of copies, as reasonably necessary, to create and maintain a single replacement or 
preservation copy.  

115  at 95 -112.  

116 Video at Risk: Strategies for Preserving Commercial Video Collections in Libraries, Section 108 
Guidelines ( Dec. 2012),  http://www.nyu.edu/tisch/preservation/research/video -risk/
VideoAtRisk_ SECTION108_ Guidelines_2013.pdf .  

117 As part of this process, the Copyright Office conducted a symposium in February 2013 on Copyright 
Exceptions for Libraries in the Digital Age: Section 108 Reform.  Revising Section 108:  Copyright 
Exceptions for Libraries and Archives, U.S. Copyright Office,  http:// www. copyright.gov/docs/ section108/    

118 The issue of limitations and exceptions for libraries and archives has been an ongoing topic of 
discussion for the WIPO Standing Committee  on Copyrights, with discussions as recently as November 
2012.  WIPO,  
(Nov. 19, 2012),  http://www.wipo.int/  edocs/ mdocs/ copyright/ en/sccr_25/sccr_25_1.pdf ; 

WIPO,  (Aug. 2008), 
 http://www.wipo.int/edocs/  mdocs/ copyright/ en/sccr_17/sccr_17_2.pdf .  

119 U.S. Copyright Office,  (May 1999),  
http:// www. copyright.gov/reports/de_rprt.pdf .  
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